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Introduction 


Technologies have been evolving and developing, particularly in military forces and to such 


‘ 


an extent that military officials consider that soldiers are now the “weakest point” of the 
armed forces!. Despite the evolution of robotic and autonomous weapons, studies tend to 
show that machines will not really replace humans but work together with humans. Machines 
can foresee and fix mistakes that human cannot and humans can foresee and fix mistakes that 


machines cannot’. That’s why military forces seek to “enhance” their soldiers. 


Armies have been developing biological or technological devices to boost the military 
abilities of their soldiers beyond the species-typical level or statistically-normal range military 
abilities for an individual’. For example, military forces are working on a form of helmet 
which has the capacity to directly communicate and exchange information with the soldier’s 
brain thanks to an implant* that can communicate with a soldier’s brain and identify the 
enemy target more quickly and accurately than a “standard soldier”>. Military forces are also 
working on biological modifications to stop the bleeding instantly° and to allow their soldiers 
to digest plants and roots in order to avoid feeding them. Moreover they are working on “the 
telepath pilot”, a drone or aircraft piloted without touching commands’ thanks to an electronic 


device implanted in the brain of the soldier. 





' Statement by Dr. Tony Tether, submitted to Subcommittee on Terrorism, Unconventional Threats and 
Capabilities, House Armed Services Committee, U.S. House of Representatives, 27 March 2003, available on 
https://www.darpa.mil/attachments/TestimonyArchived(March 27 2003).pdf (Accessed 18 April 2019). 

? LAPREMIERE, ‘Soir Premiére: CQFD - L’ intelligence artificielle sur les champs de bataille, interview de Marie- 
des-Neiges Ruffo’, 3 April 2019, from 57,52 min to 1h,00 min,20, available on 
https://www.rtbf.be/auvio/detail_soir-premiere?id=2480380 (Accessed 3 April 2019); V. KANWAR, ‘POST- 
HUMAN HUMANITARIAN LAW: THE LAW OF WAR IN THE AGE OF ROBOTIC WEAPONS Vik’, 
Harvard National Security Journal, 2011, vol. 2, pp. 618-620; A. VACCARI, ‘Abjecting Humanity: 
Dehumanising and Post-Humanising the Military’, in J. Galliott and M. Lotz (eds.), Super Soldiers : The Ethical, 
Legal and Social Implications, London, Routledge, 2015, p.9; I. PUSCAS, ‘Military Human Enhancement’, in W. 
BooTuBy (ed.), New Technologies and the Law in War and Peace, Cambridge, Cambridge University Press, 
2018, pp. 182-183. 

3 F, ALLHOFF et al., ‘Ethics of Human Enhancement: 25 Questions & Answers’, Studies in Ethics, Law, and 
Technology, January 2010, vol. 4, n° 1, p. 3 ; HA. HARRISON DINNISS and J.K. KLEFFNER, ‘Soldier 2.0: Military 
Human Enhancement and International Law’, International law studies, U.S. Naval War College, 2016, vol. 92, 
p. 434 ; P. LIN, ‘Ethical Blowback from Emerging Technologies’, Journal of Military Ethics, December 2010, 
vol. 9, n° 4, p. 317. 

41. Puscas, ‘La quéte du soldat augmenté’, Le Monde diplomatique, September 2017, available on 
https://www.monde-diplomatique. fr/2017/09/PUSCAS/57875 (Accessed 22 March 2019). 

51. Puscas, ‘Military Human Enhancement’, op. cit., p. 199. 

® Ibid., pp. 192-194. 

T J. MORENO, ‘Mind Wars: Brain Research and National Defense’, University of California Television (UCTV), 
16 May 2008, from 48,33 min to 49,55 min, available on https://www.youtube.com/watch?v=0QC_QzII6jo 
(Accessed 30 March 2019); T. REQUARTH, “This Is Your Brain. This Is Your Brain as a Weapon’, Foreign 
Policy.com, 14 September 2015, available on http://foreignpolicy.com/2015/09/14/this-is-your-brain-this-is- 


All these examples relate to what scholars refer to as ‘human enhancement’. But what does 
human enhancement mean? Under the scope of the legal and ethical doctrine, it is not so 
simple to define because so far, there has been no agreement on the exact scope of the 
notion®. In this work we choose to define human enhancement as “boosting [human] 
capabilities beyond the species-typical level or statistically-normal range of functioning for 


an individual”. 


All the hypotheses invoked above may be considered as human enhancement under the scope 
of International Humanitarian Law — IHL — whatever the differences that the ethical doctrine 
gives to the notion’®. Therefore, we will not go deeper into the notion of human enhancement 
itself. In our analyses we will rather focus on the application of some IHL rules to a specific 
human enhancement. Indeed, human enhancement raises questions of the application of IHL 
rules, for example in regard to distinction, precaution, protection, proportionality or 


superfluous injury and unnecessary principles!'. 


Despite the interest of the analysis of all those rules in regard to human enhancement, we will 
focus on the analysis of the human enhancement phenomenon in regard to the hors de combat 
status. As we have already noticed, human enhancement can take various forms. In this paper, 
we will not be able to address this issue to all forms of human enhancement, so we will focus 
our attention on one human enhancement hypothesis. To identify a relevant example of 


human enhancement to which we could apply the hors de combat status we decide to set aside 





your-brain-as-a-weapon-darpa-dual-use-neuroscience/ (Accessed 18 October 2019);I. Puscas, ‘La quéte du 
soldat augmenté’, op. cit; H.A. HARRISON DINNISS and J.K. KLEFFNER, ‘Soldier 2.0’, op. cit., p. 435 and 438— 
439. 

8 E.T. JUENGST, ‘What Does Enhancement Mean?’, in E. PARENS (ed.), Enhancing Human Traits: Ethical and 
Social Implications, Washigton, DC, Georgetown University Press, January 2000, p. 29 and 31; N. DANIELS, 
‘Normal Functioning and the Treatment-Enhancement Distinction’, Cambridge Quarterly of Healthcare Ethics, 
July 2000, vol. 9, n° 3, pp. 309-322. 

°F, ALLHOFF et al., ‘Ethics of Human Enhancement: 25 Questions & Answers’, op. cit., p. 3. 

10 ET. JUENGST, ‘What Does Enhancement Mean?’, op. cit., p. 29; H.T. GREELY, ‘Remarks on Human 
Biological Enhancement’, University of Kansas Law Review, 2007, vol. 56, p. 1140; N. DANIELS, ‘Normal 
Functioning and the Treatment-Enhancement Distinction’, op. cit., p. 309; J. SAVIRIMUTHU, ‘Singularity and the 
Art of Warfighters: The Geneva Convention on Trial’, in J. GALLIOTT and M. Lotz (eds.), Super soldiers : the 
ethical, legal and social implications, London, Routledge, 2015, p. 168; I. PUSCAs, ‘Military Human 
Enhancement’, op. cit., pp. 184-187; M. MEHLMAN, P. LIN and K. ABNEY, ‘Enhanced Warfighters: Risk, Ethics, 
and Policy’, SSRN Electronic Journal, 2013, pp. 17-18, available on http://www.ssrn.com/abstract=2202982 
(Accessed 21 March 2019); H.A. HARRISON DINNISS and J.K. KLEFFNER, ‘Soldier 2.0’, op. cit., p. 434; P. LIN, 
‘Ethical Blowback from Emerging Technologies’, op. cit., p. 317;F. ALLHOFF et al., ‘Ethics of Human 
Enhancement: 25 Questions & Answers’, op. cit., p. 3. 

'1T, Puscas, ‘La quéte du soldat augmenté’, op. cit. ; I. PUSCAS, ‘Military Human Enhancement’, op. cit. ; H.A. 
HARRISON DINNISS, ‘Legal Aspect of Human Enhancement Technologies’, in W. BOOTHBY (ed.), New 
Technologies and the Law in War and Peace, Cambridge, Cambridge University Press, 2018, pp. 234-244 ; 
H.A. HARRISON DINNISS and J.K. KLEFFNER, ‘Soldier 2.0’, op. cit. 


the genetical or biological enhancement — like the modifications allowing the soldiers to stop 
the bleeding instantly or to digest plants and roots — because those types of human 
enhancement bettering the functioning of the human body do not give an “extra aggressive 
capacity” to the enhanced soldiers in regard to the “regular” soldiers. Indeed, those genetical 
or biological human enhancement technologies are “generally used on a party’s own armed 
forces in order to boost their capabilities, as opposed to being directly applied against enemy 
forces”'*. However, the hors de combat status is given to soldiers who have lost their 
“ageressive capacity”!>. In the future it will be interesting to make a paper on whether the 
application of IHL is challenged by genetical or biological human enhancement. Personally, 
we do not think it is the case but the question is still open in regard to methods of warfare 
rules!*. Thus, we need to choose a human enhancement which gives “an aggressive capacity” 


to the enhanced soldier!>. 


Consequently, we decide to look at the technological human enhancement and to work on the 
telepath pilot hypothesis. Let us explain what the telepath pilot hypothesis consists in. A 
soldier will be able to pilot a drone or an aircraft with their thoughts thanks to a device 
implanted in their brain without touching the drone commands!®. This system of brain implant 
engaging movement already exists'’. This technology is in use today with exoskeletons to 
allow paraplegic people to walk!*. For these people, like everyone else, the brain sends orders 
to move thanks to electric signals but the spinal cord does not pass the orders to the rest of the 
body’. Thus, a brain implant has been created to catch those signals and send them to a 


computer by radio waves”’. Thanks to that system, the exoskeleton follows the inside will of 





'2 H.A. HARRISON DINNISS, ‘Legal Aspect of Human Enhancement Technologies’, op. cit., p. 235; See also:I. 
Puscas, ‘La quéte du soldat augmente’, op. cit. 

13. J, PIcTET, Le Droit humanitaire et la protection des victimes de la guerre, Leiden, Sijthoff, Inst. H. Dunant, 
1973, pp. 37 and 84. 

'4 HA. HARRISON DINNISS, ‘Legal Aspect of Human Enhancement Technologies’, op. cit., p. 235. 

'S See note n°13. 

16 See note n°7. 

'7 C, GUILLAUME et al., ‘A wireless fully implantable ECoG recording medical device WIMAGINE for human 
Brain Computer Interface applications: toward a clinical trial’, Frontiers in Human Neuroscience, 2015, vol. 9, 
available on https://www.frontiersin.org/10.3389/conf.fnhum.2015.218.00028/event_abstract (Accessed 9 April 
2020) ; E. LOPEZ-LARRAZ et al., ‘Control of an Ambulatory Exoskeleton with a Brain—Machine Interface for 
Spinal Cord Injury Gait Rehabilitation’, Frontiers in Neuroscience, August 2016, vol. 10, Article 359 ; A.L. 
BENABID et al., ‘An exoskeleton controlled by an epidural wireless brain—machine interface in a tetraplegic 
patient: a proof-of-concept demonstration’, The Lancet Neurology, December 2019, vol. 18, n° 12, pp. 1112- 
1122; L’Esprit SORCIER, ‘EXOSQUELETTE : COMMENT REPARER L’HUMAIN ? - Dossier #37’, L’ Esprit 
Sorcier Officiel - Youtube channel, 3 March 2019, from 5 min, 52 sec to 9 min, 47 sec, available on sur 
https://www.youtube.com/watch?v=e8OrSvFBM Is (Accessed 18 March 2020). 

'8 [Esprit SORCIER, ‘EXOSQUELETTE : COMMENT REPARER L’HUMAIN ? - Dossier #37’, op. cit. 

'9 Thid. 

20 Tid. 


the individual and allows this individual to move in all spatial dimensions”!. The implantation 
of an electronic device in the brain is necessary to ensure the communication between the 
brain and the exoskeleton”. In the past we tried to reach the same goal with electrodes put on 
the head of the individual but the signal was too weak?*. We can already reasonably assume 
that a telepath pilot is likely to exist in a few years. We can also reasonably think that this 


device will work thanks to a brain implant connected to a drone by wireless waves”*. 


Note that all the rules applicable to a specific situation under the scope of IHL depend on its 
categorization under the scope of IHL which protects people and objects differently”. The 
weapons and the means of warfare, as military objects, may be destroyed unless the collateral 
damage is excessive*®. On the contrary, a soldier benefits from a unique protection — hors de 
combat status — according to which once they are rendered unable to fight, they may not be 
the object of an attack anymore?’. The killing or “destruction” of this soldier is a war crime’®. 


Thus, a special protection regime is given only to soldiers, which implies we should choose to 





21 Ibid. 

2 Thid. 

3 Tid. 

>4 Ibid; See notes n°4, 5, 7. 

5 art.48, Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of 
Victims of International Armed Conflicts (Protocol I) of 8 June 1977 (hereinafter API) ; M. WAGNER, “Taking 
Humans out of the Loop: Implications for International Humanitarian Law’, Journal of Law, Information and 
Science, 2011, vol. 21, p. 160 ; H.A. HARRISON DINNISS and J.K. KLEFFNER, ‘Soldier 2.0’, op. cit., p. 234. 

6 art. 51(5)(b) 57, 52(2), API; Rules 7-8 and 14-15, J.-M. HENCKAERTS and L. DOSWALD-BECK, Customary 
International Humanitarian Law (hereinafter CIHL), volume I, Cambridge, International Committee of the Red 
Cross (ICRC), 2005, pp.25, 29, 46 and 51; ICRC, ‘Commentary of the art.52 of the API to GCs’, 1987, §2020, 
available on https://hl- 
databases.icrc.org/applic/ihl/dih.nsf/Comment.xsp?action=openDocument&documentIlId=B7E 10D0C8054B9B8 
C12563BD002D95F9 (Accessed 10 April 2020). A. MCALLISTER, ‘Cybernetic Enhancement of Soldiers: 
Conserving hors de combatProtections for Combatants Under the Third Geneva Convention’, Journal of Law & 
Cyber Warfare, 2019, vol. 7, n° 2, p. 92. 

77 art.41,§1, APL; Rules 1, 3 and 47, CIHL, pp.3, 11 and 164; Israel, rules of warfare on the battlefield, military 
advocate-general’s corps command, idf school of military law, second edition, 2006, p.29, available on 
https://ihl-databases.icrc.org/customary-ihl/eng/docs/v2_cou_il_rule47 (Accessed 10 February 2020); US, Law 
of War Manual, Office of General Counsel, Departement of Defense, 2016, pp.236-240, available on 
https://dod.defense.gov/Portals/1/Documents/pubs/DoD%20Law%200f%20War%20Manual%20- 
%20June%202015%20Updated%20Dec%202016.pdf?ver=2016-12-13-172036-190 (Accessed 10 February 
2020). 

78 art.8(2),(a)(i),(b)(vi),(c)(i), Rome Statute of the International Criminal Court, 1 July 2002; art.85(3)(e) API, 
op. cit.,; Rules 89 and 156, CIHL, pp.311 and 568; Israel, op. cit., p.41; US, Law of War Manual, op.cit., 

pp. 1093-1094; US, The Commander’s Handbook on the Law of Naval Operations, department of the navy office 
of the chief of naval operations headquarters, U.S. marine corps department of homeland security and U.S. coast 
guard, August 2017, §8.2.3., p.8-2, available on 

https://www.jag.navy.mil/distrib/instructions/CDRs HB on Law of Naval Operations AUG17.pdf (Accessed 
15 February 2020). 





render hors de combat rather than kill when possible’. However, the main characteristic of 
technological human enhancements is to mix humans and objects. It is obviously the case in 


the telepath pilot hypothesis. 


Before going further, we would like to make a terminological precision. All along this paper 
we will, as often as possible, use the expression “categorization” to invoke the status of the 
telepath pilot — either as a soldier or as a military object — under the scope of IHL like 
Amanda McAllister did in her paper*°. We suggest to proceed that way to avoid confusions 
between the designation of the status of a telepath pilot under the scope of IHL and the hors 


de combat status. 


Note that the legal doctrine still disagrees on the categorization of the telepath pilot under the 
scope of IHL. Consequently, the legal doctrine cannot answer the question to know if the 
telepath pilot is entitled to benefit from the hors de combat status*'. A few authors categorize 
the enhanced soldiers as weapons*? and some others say that they must be categorized as 
soldiers**. In general, they do not explain their choice. But most authors — even the authors 
categorizing an enhanced soldier as a soldier** or as a weapon*> under IHL — are more 
cautious and simply say that the soldier must be categorized as a soldier and the brain device 
as a means of warfare under the scope of IHL*°. We will call this doctrinal position: the 
“joined categorization”. This is a fallback position because the doctrinal authors are unable to 
agree on a common position. Nonetheless, those authors do not draw explicitly?’ or 
completely*® the problematic consequences of this joined categorization on the hors de 
combat status application that it triggers. This paper will be the occasion to address them and 


to offer a definitive answer to the following questions: is the hors the combat status provided 





29 J, PICTET, ‘Les principes du droit international humanitaire (II)’, Revue Internationale de la Croix-Rouge, 
October 1966, vol. 48, n° 574, p. 467 ; J. PICTET, ‘La formation du droit international humanitaire’, Revue 
Internationale de la Croix-Rouge, February 1985, vol. 67, n° 751, p. 5. 

3° A. MCALLISTER, ‘Cybernetic Enhancement of Soldiers: Conserving hors de combatProtections for 
Combatants Under the Third Geneva Convention’, op. cit., p. 91. 

31 See note n° 25-29. 

32 M. MEHLMAN, P. LIN and K. ABNEY, ‘Enhanced Warfighters’, op. cit., pp.28-31; J. SAVIRIMUTHU, 
‘Singularity and the Art of Warfighters: The Geneva Convention on Trial’, op. cit., p. 167. 

33 T, Puscas, ‘La quéte du soldat augmenté’, op. cit. 

34 Thid. ; 1. PUSCAS, ‘Military Human Enhancement’, op. cit., p. 204. 

35 See note n°32. 

3¢ H.A. HARRISON DINNISS and J.K. KLEFFNER, ‘Soldier 2.0’, op. cit., pp.437-439; I. Puscas, ‘Military Human 
Enhancement’, op. cit., p. 204. 

371, Puscas, ‘Military Human Enhancement’, op. cit., p. 186 ; M. MEHLMAN, P. LIN and K. ABNEY, ‘Enhanced 
Warfighters’, op. cit., p. 13; HA. HARRISON DINNISS and J.K. KLEFFNER, ‘Soldier 2.0’, op. cit., pp. 440-441. 
38 A. MCALLISTER, ‘Cybernetic Enhancement of Soldiers: Conserving hors de combat Protections for 
Combatants Under the Third Geneva Convention’, op. cit., pp.67-100. 


by IHL to “regular” soldiers applicable to telepath pilots? If so, how can we apply the hors de 


combat status to telepath pilots? 


To answer these questions we will apply the legal technique approach. The rules composing 
the hors de combat status are recognized as customary rules. The International Court of 
Justice — ICJ — says that the IHL rules protecting the human person must not be infringed and 
must be “observed by all States whether or not they have ratified the conventions that contain 
them’>°. Moreover, those customary rules are applicable to international armed conflicts and 
non-international armed conflicts*®. Thus, the solutions drawn in this paper are equally 
applicable to those two types of conflicts. Besides, we will consider that the International 
Committee of the Red Cross — ICRC — customary study represents the state of the IHL 
customary rules applicable to all Geneva Conventions’ Parties*!. We will also pay attention to 
the legal doctrine, including academic papers and some laws of war manuals. In this paper, 
we will set aside the sensu stricto conducts of hostility rules because, for their application, 


t’. Indeed, the question of 


there is no difference between a standard pilot and a telepath pilo 
the applicability of the conduct of hostility rules to remotely piloted aircraft has already been 
settled by the legal doctrine in an affirmative way*?. The only sensu stricto conduct of 
hostility rules that we will use is the one related to the excessive collateral damage 
prohibition. Unlike Amanda MacAllister, we will also set aside the sensu stricto IHL rules 
dedicated to the protection of victims of the war like the prisoner of war status**. We will 
focus on the rules that apply from the moment a soldier is in the power of the enemy to the 


moment they have fallen into the power of the enemy*». 


In brief, we will first show that a telepath pilot must be considered as a soldier (I). This 
section will be the opportunity to suggest a methodology to categorize an enhanced soldier 
under the scope of IHL, each time that human and technology are mixed together. In this 


paper, we will limit the application of this methodology to the telepath pilot hypothesis for 





3° ICJ, Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, I.C.J. Reports 1996, §79. 

40 Art.3 common to GCs; art.41 API, op. cit.; Rule 47, CIHL, p.164. 

41 CIHL, pp.3-621. 

42 W. BOOTHBY, ‘New technologies in means and methods of warfare’, in J. WOUTERS, P. DE MAN and N. 
VERLINDEN (eds.), Armed conflicts and the law, Cambridge, Intersentia, 2016, p. 344; Also see I.2.b. 

43 Ibid; See also below. 

44 A. MCALLISTER, ‘Cybernetic Enhancement of Soldiers: Conserving hors de combatProtections for 
Combatants Under the Third Geneva Convention’, op. cit. 

45 ICRC, ‘Commentary of the art.41 of API to GCs’, 1987, §§1611—1613, available on https://ihl- 
databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&documentId=1 EDS52E8DE42BED21 
C12563CD0043335F (Accessed 10 February 2020). 





clarity purpose. Then, we will focus on the way to apply the hors de combat status to a 
telepath pilot (II). If indeed a telepath pilot is considered as a soldier under the scope of IHL, 
they have the right to benefit from the protection granted by the hors de combat status. 


I. A drone telepath pilot is a soldier under the scope of IHL 


The first step of this methodology is to identify if the enhancement device is separable from 
the soldier — here the telepath pilot — or not. We will show that it is the 
“separability/inseparability” criterion which is decisive to categorize a technologically 
enhanced soldier, like the telepath pilot, and not the integration criterion, as some authors in 
the legal doctrine suggested**. Amanda McAllister mentions the “ separability/inseparability” 
criterion but does not analyse it in details*’. We will also show that the “integration” criteria 
must be taken into account as an element allowing us to identify if the enhancement device is 
separable from the soldier but the separability of the enhancement device remains decisive. 
Indeed, we will show that if the enhancement device is separable from the soldier — here the 
telepath pilot —, the joined categorization is applicable and represents the current IHL rules 


application in regard to the hors de combat status (A). 


After those preliminary demonstrations, the rest of this work will focus on the categorization 
of a soldier from whom the enhancement device is inseparable. We will show that in that case 
the joined categorization is inapplicable and problematic (B). Consequently, in an 
“inseparable enhancement” situation we need to take the enhancement and the soldier as a 
whole and to give one categorization for this set according to factual circumstances of each 
enhanced soldier (2). However, to do that we need to know exactly when an enhancement 
device is separable from the soldier related to it. We will discuss this separability in regard to 


medical and scientific experiments (1). 





46 HA. HARRISON DINNISS and J.K. KLEFFNER, ‘Soldier 2.0’, op. cit., pp. 440-441 ; I. Puscas, ‘Military Human 
Enhancement’, op. cit., p. 203; I. PUSCAS, ‘La quéte du soldat augmenteé’, op. cit; M. MEHLMAN, P. LIN and K. 
ABNEY, ‘Enhanced Warfighters’, op. cit., p. 2 and 135. 

47 A. MCALLISTER, ‘Cybernetic Enhancement of Soldiers: Conserving hors de combatProtections for 
Combatants Under the Third Geneva Convention’, op. cit., p. 93. 


10 


A. The enhancement device is separable from the soldier: the human is a soldier and 
the implant is a military object 


Some people might think that there is no problem with the joined categorization because it 
represents the current situation in International Humanitarian Law. Indeed, the soldier who 
carries a weapon, pilots a tank or an aircraft, forms a set with their weapon, tank or aircraft 
and it is not because their death is due to the destruction of their weapon, tank or aircraft that 
the co-existence of both regimes of protection — the one for the objects and the one for people 
— is impossible. A pilot in their aircraft or in their tank is always categorized as a soldier or 
human under the scope of IHL — we will see that in more details below — and their aircraft or 
their tank as a weapon or as a means of warfare. At first sight, the joined categorization is the 
current IHL system but it is only applicable to enhanced soldiers providing the enhancement 


device is separable from their body. 


In the current IHL regime, the aircraft or the tank pilots can be separated from their weapon or 
vehicle. It is because both elements of the set are separable that we can apply a different 
protection regime to those elements. This separability allows the application of the hors de 
combat protection to the soldier*®. This protection prohibits to kill or injure a soldier who is in 
the power of the enemy, who is unable to fight because of unconsciousness, wounds or 
sickness or who clearly expresses an intention to surrender*’ to the condition that “they 
abstain from any hostile act and do not attempt to escape”*®. In brief, any soldier who does 
not constitute a threat to the enemy forces may not be killed. Their weapon gives them an 
aggressive and threatening attitude but without it, the soldier no longer represents a threat. For 
example, if a soldier is unconscious or sick, the enemy forces can take their weapon away 
from them. If the soldier decides to surrender, the enemy forces can ask them to raise their 
hands>'. As a result, the soldier has no aggressive capacity. Similarly, a tank pilot can benefit 
from the hors de combat protection because they can go out of the tank. Without their vehicle, 
the soldier is no longer a threat to the enemy forces provided this soldier abstains to use any 
other weapon against the enemy forces once they are outside the tank. This condition of 


abstention of any act of hostility is applicable to any soldier who wants to benefit from the 





48 See note n°27. 

4 Thid. 

%° Tbid. 

5! ICRC, ‘Commentary of the art.41 of API to GCs’, 1987, §1618, available on https://ihl- 
databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&documentId=1 ED52E8DE42BED21 
C12563CD0043335F (Accessed 10 February 2020). 
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hors de combat status°*. Once outside the tank this pilot can be separated from their potential 
other weapons like any “non-vehiculed” soldier. This is confirmed by the UK Law of War 
Manual’?. 

In other words, it is the separability of the weapon from the soldier which allows us to apply 
the different protection regimes implied by the two different categorizations of the set formed 
by the soldier and their weapon or means of warfare. Consequently, if the enhancement 
device is separable from the human body of the soldier, the current IHL hors de combat rules 


are applicable. 


Let’s analyse for instance the case of the telepath pilot. If their ability to remotely pilot a 
drone comes from their helmet which contains electrodes and a WIFI device to transfer the 
order from the soldier’s brain to the drone, we can consider that, without the specific helmet, 
the enhancement disappears. Therefore, in this hypothesis, the IHL rules can be applied. The 
telepath pilot without their helmet could be in the power of the enemy as long as they do not 
use any other weapon or means of warfare to continue the fight*4. The enemy forces can also 
remove the helmet from a wounded or unconscious telepath pilot to make sure there is no 
more threat for their safety. Moreover, the telepath pilot who wants to surrender can remove 
their helmet and raise their hands. Clearly, there is no problem when the enhancement is 
separable. The human is a soldier and they may be protected by the hors de combat status. 
The implant is a military object and the enemy forces may do what they want of it, including 


destroying it. 


B. The enhancement device is inseparable from the soldier: the enhancement and 
the soldier must be conceived as a whole 


According to current developments of the telepath pilot technology, it seems that this 
enhanced ability will not work thanks to a special helmet that can be removed from the 
soldier’s head but rather thanks to a specific device implanted in the soldier’s brain**. Since 


the enhancement device is put into the brain itself, the separability of the device from the 





>? art.41, §2, al.2, API; Rule 47, al.2, CIHL, p.164. 

33 UK, THE JOINT SERVICE MANUAL OF THE LAW OF ARMED CONFLICT, Joint Service Publication 383, 
2004, p.58, §5.7.2, available on 
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/27874/JSP383 
2004Edition.pdf (Accessed 14 April 2020). 

4 ICRC, ‘Commentary of the art.41 of API to GCs’, op. cit., §1612. 

55 See notes n°4, 5, 7. 
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soldier is questionable and makes the joined categorization problematic. The separability of 
the implanted device from the soldier’s body seems impossible. 

This brain device is, undoubtedly, a means of warfare*®. As such, that device can be 
destroyed, which automatically implies the killing of the soldier. This is not problematic 
while the telepath pilot participates to hostilities since a soldier is a lawful target>’. It becomes 
an issue when the soldier is hors de combat. In this case, the soldier may not be the object of 
an attack*®. Nevertheless, a soldier hors de combat may be killed as collateral damage in the 
attack of a military object>’. It’s difficult to identify what collateral damage is. The law of war 
manuals give few details on the excessiveness of an attack and “case law on disproportionate 


60 61. Note that the experts 


attacks remains too scant to provide more concrete guidance 
reunited in 2016 by the ICRC on this issue recognized the difficulty to identify what 
“excessive” means®’. In the light of the legal doctrine, the ICRC work and the little 
jurisprudence that we have, we can at least say that an important leeway is given to the 
attacking party before considering that the collateral damage is excessive. For example, the 
killing of many civilians leaving along a strategic military railroad is not excessive”. 


According to the Israeli High Court of Justice, “Shooting at [one enemy sniper] is 


proportionate even if as a result, an innocent civilian neighbor or passerby is harmed’®. The 





5¢ H.A. HARRISON DINNISS and J.K. KLEFFNER, ‘Soldier 2.0’, op. cit., pp. 440-441 ; I. Puscas, ‘Military Human 
Enhancement’, op. cit., p. 204. 

57 art. 43(2) and 48 API; Rules 1 and 3, CIHL, pp.3 and 11. 

58 See notes n°27 and n°28. 

» art. 51(5)(b), 57, 52(2) API; Rules 7-8 and 14-15 CIHL, pp.25, 29, 46 and 51; ICRC, ‘Commentary of the 
art.52 of the API to GCs’, op. cit., §2020; ICRC, ‘Commentary of the art.41 of API to GCs’, op. cit., §1605; A. 
MCALLISTER, ‘Cybernetic Enhancement of Soldiers: Conserving hors de combatProtections for Combatants 
Under the Third Geneva Convention’, op. cit., p. 92. 

69 L.. GISEL, ‘INTERNATIONAL EXPERT MEETING: THE PRINCIPLE OF PROPORTIONALITY IN THE 
RULES GOVERNING THE CONDUCT OF HOSTILITIES UNDER INTERNATIONAL HUMANITARIAN 
LAW’, ICRC Report, June 2016, p. 54. 

6! Tbid., pp. 53-54; ICRC, Paper prepared by the International Committee of the Red Cross relating to the crimes 
listed in article 8, paragraph 2 (b) (i), (11), (iti), (iv), (v), (vi), (vil), (ix), (xi) and (xii), of the Statute of the 
International Criminal Court, PCNICC/1999/WGEC/INF.2/Add.1, UN, 30 July 1999, p.29, available on 
https://legal-tools.org/doc/d2568b (Accessed 15 February 2020). 

62 L, GISEL, ‘INTERNATIONAL EXPERT MEETING), op.cit., p. 62. 

% Tbid., pp.8-9 and 52; ICRC, ‘Commentary of the art.57 of the API to GCs’, 1987, §§ 2208 and 2210, available 
on https://ihl- 
databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&documentId=D80D 14D84BF36B92C 
12563CD00434FBD (Accessed 15 February 2020); ICTY, Chamber II, IT-95-16-T, Kupreskic case, 14 January 
2000, §524; ICTY, Final Report to the Prosecutor by the Committee Established to Review the NATO Bombing 
Campaign Against the Federal Republic of Yugoslavia, 13 June 2000, §48. 

64 U.S. Military Trib II, Nuremberg, the Einsatzgruppen case, Case No 9, 10 April 1948, Trials of war criminals 
before the Nuernberg military tribunals, vol.IV, p.467, available at 
https://www.loc.gov/rr/frd/Military Law/pdf/NT_war-criminals Vol-IV.pdf (Accessed 15 February 2020). 

65 Supreme Court of Israel, Public Committee against Torture in Israel v. Government of Israel, Case No. HCJ 
769/02, 13 December 2006, §46, available on https://casebook.icrc.org/case-study/israel-targeted-killings-case 
(Accessed 12 April 2020). 
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ICRC underlines that the destruction of a strategic bridge may imply the destruction of “some 
houses”®*. Thus, we could reasonably think that the loss of one soldier who is hors de combat 


is not excessive to ensure the destruction of a drone or an aircraft. 


Consequently, the joined categorization will imply that a telepath pilot may always be killed 
and so be always deprived of the hors de combat protection and the prisoner of war status. 
Since the killing of one soldier hors de combat is not excessive collateral damage to destroy a 
military object and given the fact that this military object is in the soldier’s brain, this soldier 
could always be killed legally despite the prohibition to kill them. The hors de combat 
protection is therefore deprived of any effectivity. More importantly, the joined categorization 


will render the incrimination of war crime ineffective. 


To put it in a nutshell, the application of the joined categorization to an inseparable 
enhancement device triggers the concurrence of two protection regimes leading to 


contradictory solutions. 


Some could try to save the joined categorization for inseparable enhancement thanks to the 
“cumulative effect” drawn in the Kupreskic case®’. To the International Criminal Tribunal for 
the former Yugoslavia — ICTY -, the excessive character of collateral damage can be deduced 
from the repetition of lawful attacks in which, viewed in isolation, there is no excessive 
collateral damage®*. It is the sum of all lawful collateral damage which is excessive”. For 
example, this conception would imply that the killing of a telepath pilot hors de combat due 
to the brain implant destruction would be lawful unless those killings are repetitive or 
“systematic”. This conception is problematic. The excessive character of the killing of 
telepath pilots hors de combat can only be established by a “retrospective appreciation”, when 
the violation is irremediably done and the accumulation of killings is established. Moreover, 
with this interpretation, the application of the precaution principle is impossible. Indeed, it 
implies that those who plan an attack must ensure that the perpetration of such an attack does 


not trigger excessive collateral damage’’. However, since in the “cumulative effect theory” all 





6° ICRC, ‘Commentary of the art.57 of the API to GCs’, 1987, §2214, available on https://ihl- 
databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&documentId=D80D 14D84BF36B92C 
12563CD00434FBD (Accessed 15 February 2020). 

67 ICTY, Chamber II, IT-95-16-T, Kupreskic case, 14 January 2000, §526. 

68 Thid. 

6 Thid. 

79 art.57(2)(a)(iii) API, op. cit.; Rule 15, CIHL, p.51. 
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the attacks are separately lawful, how can military staffs foresee if the sum of them is 
unlawful? How could a lawful attack suddenly become unlawful as time passes? Anyway, the 
collateral damage conception in the Kupreskic case is not followed. This view is expressly 
rejected by the Committee Established to Review the NATO Bombing Campaign Against the 
Federal Republic of Yugoslavia’!. This conclusion was reflected in the ICRC report in 2016” 


and also contested in the legal doctrine”. 


For all those reasons, considering an inseparable enhancement device, we have to apply one 
categorization for the set formed by the enhancement device and the soldier. This set must be 
considered, as a whole, either as a soldier or as a weapon or means of warfare to lead to the 
application of a coherent protection regime. This problem is only due to the “inseparable 
character” of the enhancement device because if we could easily remove the implant from the 


soldier’s brain, the joined categorization applies. 


1. The medical and scientific experiment prohibition as “inseparability criteria” 





We stand that a brain implant allowing a soldier to pilot a drone with their mind is an 
inseparable enhancement device which triggers issues under the scope of IHL whereas a 
helmet reaching the same goal and working with electrodes is a separable enhancement 
device which does not trigger issues under the scope of IHL. How and when can we consider 
that an enhancement device is separable or inseparable from the soldier? This is the key point 
of the methodology that we want to suggest. To know if a technological device is separable 
from a soldier or not, we suggest the following reasoning that we will call the “structure 
reasoning”. To us, it will allow, in each case of technological human enhancement, to 
identify if the technological device and the human being are separable from one another or 
not. First, we will invite you to see the human and the technological device as two 
“structures” — respectively “human-structure” and “object-structure” — which each one has 
specific parameters ensuring their integrity and their sustainability in time. Then, we will start 


from the point that, in the technological enhancement, the human-structure and the object- 





"ICTY, Final Report to the Prosecutor, op.cit., §52. 

? L. GISEL, ‘INTERNATIONAL EXPERT MEETING: THE PRINCIPLE OF PROPORTIONALITY IN THE 
RULES GOVERNING THE CONDUCT OF HOSTILITIES UNDER INTERNATIONAL HUMANITARIAN 
LAW’, op. cit., p. 56. 

73 E.-C. GILLARD, ‘Proportionality in the Conduct of Hostilities: The Incidental Harm Side of the Assessment’, 
International Law Programme, CHATHAM HOUSE: The Royal institute of International Affairs, December 
2018, p. 10, §30. 
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structure are integrated to one another. On this basis, we will try to identify which of those 
structures is integrated to the other. We will proceed this way because the “separability” of 
the two structures implies that the integrated structure can be integrated and disintegrated 
from the host-structure, at will, without damaging this host-structure. Therefore, to identify if 
a structure is separable from the host-structure we need to adopt the criteria which allow us to 
ensure the integrity of the host-structure. Since the doctrine considers that the technological 
device is integrated into a human body and that the question of human integration to 
technology is not relevant yet’*, we decide to answer the separability question regarding the 
medical and scientific experiment prohibition. The reference to the medical or scientific 
experiment prohibition — which applies to humans’> — prejudges nothing regarding the 
categorization of the set under the scope of IHL. Indeed, some could say that by using the 
medical and scientific prohibition to identify if an enhancement device is separable, we use a 
rule only applicable to human. Thus, we would use a rule applicable to human while we have 
not yet determined if a telepath pilot is a soldier under the scope of IHL. It is not the case. We 
will use this rule because the host-structure is a human and this rule protects the integrity of 
this human-structure. Indeed, we will show that this prohibition forbids all acts which infringe 
the physical or psychological integrity of an enemy soldier, unless a party to a conflict 
performed a medical act demanded by the soldier’s health which could be performed by the 
party to the conflict on its own population. Now, after these preliminary explanations, let us 


expose our “structure reasoning” in more details. 


Nowadays, a weapon or a means of warfare, like a tank, a drone or an aircraft, is only in 
contact and/or in communication with the soldier’s body. Both elements interact with one 
another but the two “structures” — human and object — keep each their own integrity. For 
example, a tank or an aircraft pilot sits in the vehicle and drives it thanks to joysticks but they 
are two different “structures”. They are not bound together. Regarding the “helmet 
hypothesis”, the soldier communicates with the helmet but they are two independent 
“structures”. They are not bound together since the helmet can be removed or put on another 
soldier’s head with the same effects. On the contrary, tomorrow, in the telepath pilot case, 


one “structure” is integrated into the other. “Integrated” does not yet mean “inseparable”. If 





™ H.A. HARRISON DINNISS and J.K. KLEFFNER, ‘Soldier 2.0’, op. cit., p. 438; I. PUSCAS, ‘La quéte du soldat 
augmente’, op. cit. 

® art.13 and 130, Geneva Convention (IID relative to the Treatment of Prisoners of War of 12 August 1949 
(hereinafter GC(IID), available on https://ihl-databases.icrc.org/applic/ihl/ihl .nsf/INTRO/375?OpenDocument 
(Accessed 16 April 2019) ; art.11 API, op. cit. ; Rules 90-92, CIHL, pp. 315 and 320. 
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we could, thanks to a machine, put and remove the implant from the brain at will without 
altering the brain’s “species-typical level or statistically-normal range of functioning”"®, the 


enhancement device would be integrated but separable. 


Let’s focus on the way to determine when an enhancement device is separable or inseparable 
from the “human-structure” that we call “soldier”. Since it is the enhancement device which is 
integrated into a “human-structure”, it is the integrity of the “human-structure” which is 
threatened by the integration or disintegration. To analyse the possibility to integrate and 
disintegrate, at will, a device to a “human-structure,” we have to evaluate this possibility 
regarding the criteria which allow us to guarantee the integrity of this “host-structure” from 
alteration or destruction. Here, since the “host-structure” is a human body, the criteria to 
prevent its alteration or its destruction is the prohibition of medical or scientific experiment 
whatever the categorization of the set under the scope of IHL is. Indeed, the criteria to 
evaluate the separability are those allowing us to maintain the integrity of the “host-structure”’. 
Unfortunately once we answer the “separability question”, the categorization question 


remains. 


On the assumption that we create a futuristic armour with weapons to such an extent that we 
consider that the “human-structure” is integrated to the “object-structure”, the “separability 
question” has to be evaluated thanks to criteria allowing us to maintain the integrity of the 
“object-structure”’. If the integration and disintegration, at will, of the human to the armour do 
not alter or destroy the armour, the two structures are separable. Once we know if the two 
structures are separable or not, we have to categorize them under the scope of IHL. If the 
armour is separable from the soldier, the joined categorization applies. If the enhancement is 
inseparable, the set could be categorized either as a soldier or as a weapon or a means of 
warfare irrespective of the fact that the inseparability has been established in regard to the 
“object-structure” sustainability criteria. So we could consider that this set must be 
categorized as a soldier because it only brings more ammunition and a more effective 
protection, a “super bulletproof jacket”, but nothing more. In other words, there would be no 


real practical difference between this set and a conventional soldier. 





7 F, ALLHOFF et al., ‘Ethics of Human Enhancement: 25 Questions & Answers’, op. cit., p. 3. 
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Ultimately, note that this phenomenon is referred to as “human enhancement”. The notion 
enhancement means “amelioration, improvement”’’. So, here we deal with bettering the 
humankind. The starting point or rather the point of reference is the human. Consequently the 


phenomenon must be apprehended from this point of view. 


As mentioned above, since the enhancement device is integrated to the soldier’s brain, we 
have to evaluate the separability of the implant regarding the prohibition of medical 
experiment. Those acts are war crimes’*. If the operation required to separate the brain 
implant from the body triggers the violation of such prohibition, the enhancement device and 


the soldier must be considered as inseparable. 


Although therapeutic interventions are allowed”, mutilation and medical experiment 
prohibition forbid all acts or omissions endangering the soldier’s physical or psychological 
integrity or health*®. This prohibition includes all experiments, either biological, scientific, 
medical or psychological*'. To be allowed, those interventions need to fulfil two main 
conditions**. First, they must maintain or improve the health of the soldier in the power of the 
enemy*>. Second, those acts or omissions must match with the “ general accepted medical 
standards”**, This implies that those acts would be applied by the armed forces conducting 


this procedure, “to [their] own nationals who are at liberty” ® *°. 





7” COLLINS DICTIONARY, ‘Enhancement’, available on 
https://www.collinsdictionary.com/dictionary/english/enhancement (Accessed 30 September 2019) ; COLLINS 
DICTIONARY, “Enhancement synonyms’, s.d., available on https://www.collinsdictionary.com/dictionary/english- 
thesaurus/enhancement#enhancement___1 (Accessed 17 February 2020). 

78 art.13 and 130 GC(IID), op. cit.,; art.8 (2),(a)(ii)(ii),(b)(x)(xxi),(c)(i)(4i),(e)(xi) ICC’s Statute, op. cit. Rule 156 
CIHL, p. 574. 

® Tbid. 

89 Rule 92, CIHL, p.320; ICRC, ‘Commentary of art.13 GC(IIL)’, 1960, §3, available on https://ihl- 
databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&documentId=E34CAB7D3C60B986 
C12563CD00425C11 (Accessed 16 February 2020) ;ICRC, ‘Commentary of art.130 GC(II])’, 1960, §D, 
available on https://ihl- 
databases.icrc.org/applic/ihl/hl.nsf/Comment.xsp?action=openDocument&documentId=AC8BB88 157E3F8B4C 
12563CD004299A8 (Accessed 16 February 2020) ; E. DAVID, Principes de droit des conflits armés, Bruxelles, 
Bruylant, 2012, p. 800. 

81 S. MEHRING, First Do No Harm: Medical Ethics in International Humanitarian Law, Leiden - Boston, Brill - 
Nijhoff, 2014, p. 94. 

82 ICRC, ‘Commentary of the art.11 of API to GC’, op.cit., §475. 

83 art.11, API, op. cit. ;Rule 92, CIHL, p.320;ICRC, ‘Commentary of the art.11 of API to GC’, op. cit, §§473- 
474, 475, a) and 479; J. PICTET, ‘The medical profession and international humanitarian law’, International 
Review of the Red Cross, August 1985, vol. 25, n° 247, p. 203; S. MEHRING, First Do No Harm: Medical Ethics 
in International Humanitarian Law, op. cit., p. 94. 

84 art.11, API, op. cit; Rule 92, CIHL, p.320. 

85 Emphasis added. 

86 art.11, API, op. cit. ICRC, ‘Commentary of the art.11 of API to GC’, op. cit., §475,b). 
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Here we have two interesting precisions. Indeed, a party to a conflict can only apply a medical 
act to an enemy forces’ member if it applies to their own people*’. So, since all the 
interventions that are not required by the soldier’s state of health are forbidden®® and since 
performing a medical or scientific act on an enemy soldier must be performable on the 
civilian population of the party conducting the experiment, we consider that the brain implant 
of a healthy telepath pilot is inseparable unless the enemy forces have the technology to 
remove it without damaging the brain and use this technology on their own civilian 
population. Here, we will assume it is not the case yet. Consequently, the implant is 


inseparable from the telepath pilot’s brain. 


2. Inseparability: one status for the set 





Once we establish that the enhancement device is inseparable from the soldier, we need to 
categorize the two elements of this “human-object” structure as a whole. We need to give one 
categorization for this set under the scope of IHL — see above —. Here, we will demonstrate 
that the telepath pilot is absolutely not different from any aircraft (a) or drone pilot (b). 


Therefore, a telepath pilot must be categorized as a soldier under the scope of IHL (c). 


a. The aircraft pilot’s characteristics: the key elements 





Remember that human and objects are protected differently under the scope of IHL*’. An 
aircraft pilot is a human being”’. So, they are protected by the regime applicable to people 
according to the rules respectively applicable to combatants and civilians?!. The members of 
the armed forces are considered as combatants under the scope of IHL except the religious 
and medical personnel?’. It includes any person that organically belongs to the army of a party 


to the conflict”?. The notion of armed forces refers to “all military personnel, no matter to 





87 Tbid. 

88 See note n°83. 

8° See note n°25. 

°° ICRC, ‘Commentary of the art. 43 of the API to GCs’, 1987, §1672, available on sur https://ihl- 
databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&documentId=0CDB7170225811A0C 
12563CD00433725 (Accessed 1 March 2020); M. WAGNER, ‘The Dehumanization of International 
Humanitarian Law: Legal, Ethical, and Political Implications of Autonomous Weapon Systems’, Vanderbilt 
Journal of Transnational Law, 2014, vol. 47, n° 5, pp. 1371-1424; D. SAXON, International Humanitarian Law 
and the Changing Technology of War, Leiden - Boston, MARTINUS NIJHOFF PUBLISHERS, 2013, pp. 7, 59 
and 115. 

*! See note n°25; Rule 1 CIHL, p.3. 

» art.43,§2, API, op. cit. ; Rule 3 CIHL, p.11. 

°3 E. DAVID, Principes de droit des conflits armés, op. cit., p. 476. 
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which service they belong, be it land, sea or air forces”**. A pilot is a member of the armed 
forces. Thus, pilots are soldiers under the scope of IHL” and aircraft pilots are combatants 
under the scope of IHL, as well. The hors de combat status is given to any person that is a 
combatant”®. An aircraft pilot is a combatant. Thus, an aircraft pilot has the right to benefit 


from the hors de combat protection. 





b. A drone pilot is considered as an aircraft pilot under the scope of IHL 


A drone is an aerial vehicle remotely piloted by an operator from the ground able to take 
photographs, to drop bombs or supplies’’. This notion is also labelled as “remotely piloted 
aircraft’?®. So, it seems to indicate that a drone pilot is an aircraft pilot under the scope of 
IHL. The Manual on International Law Applicable to Air and Missile Warfare assimilates a 
drone pilot to an aircraft pilot”’. This manual asserts to be the codification of applicable rules 
to air and missile warfare'!°, The ICRC sometimes refers to it!?!. On this point, many authors 


102 


agree and think there is no difference between a drone and an aircraft pilot'’~. There is no 


discussion on this point. Moreover, it’s a fact that aircraft pilots are also often drones pilot and 





*4 ICRC, ‘Commentary of art.13 GC(I)’, 2016, §1452, available on sur https://ihl- 
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103 


vice versa'’’. Thus, a drone pilot has the aircraft pilot status under the scope of IHL. They 


have the right to benefit from the hors de combat protection. 





c. No _ difference between an aircraft, a drone and a_ _telepath pilot 


If a drone pilot is a pilot under the scope of IHL, we think that a telepath pilot must have the 
same status as any other pilot because there is no difference between a drone pilot and a 
telepath pilot. Indeed, the drone and the telepath pilots drive their aerial vehicle remotely 
from the place where they actually are'®*. The difference between them is that a drone pilot 
touches the command to drive the drone and a telepath pilot does not'®>. Apart from that, the 
cerebral activities of both pilots are the same!°°. Indeed, like drone pilots, telepath pilots have 


107 


to cerebrally decide all the drone actions'’’. Therefore, they also have to analyse the events 


and assess the conformity of their mental actions with IHL rules!®* 


. The only advantage we 
can point at is that the telepath pilot wins the few milliseconds required for a drone pilot from 
the moment they decide to act to the movement of their hand. Thus, since there is no 
significative difference between a drone pilot — who is considered as a pilot under the scope 


of IHL — and a telepath pilot, the latter must be categorized as a pilot under the scope of IHL. 


Now that we have categorized the telepath pilot as a soldier under the scope of IHL, we know 
that such a soldier is entitled to the hors de combat status. In the following part we will 


discuss how this status can be applied to a telepath pilot. 


II. How can we transpose the hors de combat protection to a telepath pilot ? 


In this whole section we will deal with the question of the hors de combat status application 
to a telepath pilot with an inseparable brain implant since we demonstrated above that a 
telepath pilot with a separable brain implant is unproblematic concerning the hors de combat 


status application. 





103 -V_ SEHRAWAT, ‘Legal Status of Drones under LOAC and International Law’, op. cit., p. 169; L.R. BLANK, 
‘After Top Gun: How Drone Strikes Impact the Law of War’, op. cit., p. 701. 

104-V7 SEHRAWAT, ‘Legal Status of Drones under LOAC and International Law’, op. cit., p. 170. 

105 See note n°7. 

106 W. BOOTHBY, ‘New technologies in means and methods of warfare’, op. cit., p. 344. 

107 Thid. 

108 Thid. 
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It is not the first time that IHL must adapt to new situations that affect its application. It was 
the case for the guerrilla warfare!®’. In the seventies, the ICRC and the states’ experts thought 
that this new method of warfare was not successfully ruled by IHL!’° and that led, notably, to 
the adoption of the articles 43 and 44 of the Protocol Additional to the Geneva Conventions of 
12 August 1949, relating to the Protection of Victims of International Armed Conflicts 
(Protocol I) of 8 June 1977 — API -. Before the advent of the guerrilla warfare issues, IHL 
was confronted to the development of the air warfare''!. Such a phenomenon arose many 
issues on the IHL rules application — especially the conduct of hostilities or the rules 
protecting the victims —!!*, those issues were settled in the twentieth century and, today we 
consider that the hors de combat status is applicable to all soldiers including aircraft pilots but 


with some practical adaptations!'? 


. True, there is a specific rule applicable to the aircraft pilot 
in distress'!*, but it only provides a presumption of the application of the hors de combat 
status'!>. In this paper, since it is not really a rule in itself but a presumption of application of 
the hors de combat status, we decided to set aside this very specific hypothesis. So, the way 
that we apply the hors de combat status to an aircraft pilot will be our starting point 


from which we will identify a way to apply the hors de combat status to a telepath pilot. 


Unlike Amanda McAllister said we do not need a new international Convention to rule the 
telepath pilot situation under the scope of IHL'!®. We will show that the combination of some 
current IHL rules and technological devices are sufficient enough to rule this new combat 


situations. 





10° ICRC, Report on the work of the Conference of Government Experts on the Reaffirmation and Developmentof 
International Humanitarian Law Applicable in Armed Conflicts, 1971, p. 21, §§ 26 and 28, available on 
http://www.loc.gov/tr/frd/Military_Law/pdf/RC-Report-conf-of-gov-experts-1971.pdf (Accessed 14 April 
2020); ICRC, ‘Commentary of the art.44 of the API to GCs’, 1987, §§ 1684-1686, available on https://ihl- 
databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&documentId=D04A6A9CBBF8B28C 
C12563CD00433946 (Accessed 17 March 2020). 

10 Thid., pp. 66-68; ICRC, ‘Commentary of the art.44 of the API to GCs’, op. cit., §1684. 

‘I TCRC, ‘Commentary of the art.42 of API to GCs’, 1987, §§ 1633-1634, available on https://ihl- 
databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&documentId=D9C 1 1E128E037DEI1C 
12563CD00433574 (Accessed 15 March 2020). 

12 UK, THE JOINT SERVICE MANUAL OF THE LAW OF ARMED CONFLICT, op.cit., pp. 10 and 12, §§ 
1.26.1-1.26.3 and 1.28-1.28.1. 

3 ICRC, ‘Commentary of the art.42 of API to GCs’, op. cit, §1644; ICRC, ‘Commentary of the art.41 of API to 
GCs’, op. cit., §1619; UK, THE JOINT SERVICE MANUAL OF THE LAW OF ARMED CONFLICT, op.cit., 
p.58, §5.7.2. 

14 art.42, AP I, op. cit. 

5 ICRC, ‘Commentary of the art.42 of API to GCs’, op. cit, §1644. 

116 A. MCALLISTER, ‘Cybernetic Enhancement of Soldiers: Conserving hors de combatProtections for 
Combatants Under the Third Geneva Convention’, op. cit., pp. 94-98. 
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Remember that a soldier is hors de combat when they are in the power of the enemy, are 
defenceless because of unconsciousness, shipwreck, wounds, sickness or they clearly express 
an intend to surrender'!’. Moreover, to enjoy the protection!!®, the soldier who is hors de 
combat must abstain from any hostile act or must not attempt to escape. 

Seeing that it has been demonstrated that a telepath pilot is a soldier, the hors de combat 
status must be applied to them. But an important question comes up. Since the telepath pilot 
participates in hostilities with thoughts which are not visible to the enemy, how can the enemy 


see if the telepath pilot is abstaining from any hostile act? 


We will show that if the enemy forces can identify that the soldier in front of him is a telepath 
pilot, the hors de combat status can be easily applied. In that case, the enemy can use some 
technological devices to paralyze the enhancement of a soldier. In this case, such a soldier is 


in the same situation as any other “regular” soldier. 


We will distinguish two cases. If the enemy knows that the soldier hors de combat is a 
telepath pilot, we can apply the current IHL rules thanks to a device which blocks the WIFI 
waves from the brain implant to the drone (A). If the enemy does not have this piece of 
information, we will show that the soldier hors de combat breaches an obligation of 


distinction (B). 


A. The enemy knows the soldier hors de combat is a telepath pilot 


In this section, we will explore the cases in which a soldier is hors de combat and we will 
assume the enemy knows that the soldier who is seen as hors de combat is a telepath pilot. 
Consequently, we will show that the current IHL rules are applicable with some practical 
adaptations. Those suggested adaptations do not aim to change the existing rules but only to 


offer guarantees allowing the enemy forces to apply the current HIL rules to a telepath pilot. 


1. The telepath soldier is in the power of the enemy, unconscious or incapacitated 





Remember that the brain implant works with WIFI waves'!’. So, as Professor Lewis says: “ 


Remotely-piloted aircrafts are dependent upon a continuous signal from their operators to 





"7 Art.3 common to GCs; art.41, §2 API, op. cit.;Rule 47, CIHL, p.164. 
8 Thid. 
l9See notes n°4,5, 7. 
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keep them flying and this signal is vulnerable to disruption and jamming. If drones were 
perceived to be a serious threat to an advanced military, a serious investment in signal 
jamming or disruption technology could severely degrade drone operations if it did not defeat 
them entirely”!*°. In other words, if the WIFI connexion is blocked, the pilot is no longer a 
telepath pilot but just a “regular” soldier since the enhancement device is inoperant. So, the 
existing IHL rules apply. To ensure that an unconscious or incapacitated telepath pilot is hors 
de combat , the enemy forces could adapt existing devices which block WIFI waves like radio 
jammers or electromagnetic pulses!?!. For example, they could put a specific helmet on the 
telepath pilot’s head which contains a device to block the WIFI waves sent by the implant. 
We will call this helmet an “anti-wave helmet”. Enemy forces could also use remotely 
jamming devices from the moment when the telepath pilot is in the power of the enemy — but 
not fallen into the enemy’s power yet — to the moment when the anti-wave helmet is put on 
the head of the telepath pilot. In that way, we ensure that a telepath pilot is in the power of the 


enemy, all along, as any “regular” soldier would be. 


2. The telepath soldier expresses an intention to surrender 





If a telepath pilot wants to surrender, they could benefit from the hors de combat protection 
by combining some rules. 

In land warfare soldiers can express this intention by raising their hands, a white flag or their 
weapon even if they are still carrying weapons!”*. In the air, the way for an aircraft pilot to 
express their intention to surrender is not definitively determined!”3. According to the ICRC 
commentary, the pilot who wants to surrender must waggle the wings while opening the 
cockpit, if possible!?*. Some authors also stand this position'*®. Though, the Manual on 
International Law Applicable to Air and Missile Warfare asserts that the way for an aircraft 
pilot to express their intention to surrender is to communicate it “on common radio channel 


such as a distress frequency’'®. In the latter case, what do we do if “no radio communication 





20 MW. LEWIS, ‘Drones and the Boundaries of the Battlefield’, Texas International Law Journal, 2012, vol. 47, 
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Limited, 2009, pp. 38-39. 

122 ICRC, ‘Commentary of the art.41 of API to GCs’, op. cit., §1618. 

123'Y_ DINSTEIN, ‘Air and Missile Warfare under International Humanitarian Law’, Military Law and Law of War 
Review, 2013, vol. 52, p. 83. 

24 ICRC, ‘Commentary of the art.41 of API to GCs’, op. cit., §1619. 

!25 R. BUCHAN, ‘The Rule of Surrender in International Humanitarian Law’, Israel Law Review, March 2018, 
vol. 51, n° 1, p. 4 see footnote 4. 

126 H_P.C.R, Manual on International Law Applicable to Air and Missile Warfare, op. cit., pp. 43-44, §128. 
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can be established”’!?'? Personally, we think that those two options are not exclusive from one 
another but can be combined. First, the pilot can waggle to visually express an intention to 
surrender and then they can give more details by trying to establish a radio communication to 
the enemy. In that way, we overcome the potential radio issue while we offer soldiers from 
each side a more secure way to make sure that an aircraft pilot is hors de combat. But a 
telepath pilot is a soldier on the ground who pilots a drone in the air, so how can we apply 


those rules? We suggest to distinguish two situations. 


First, if a telepath pilot wants to surrender to enemy forces on the ground, they should raise 
their hands, their weapon or a white flag and move the drone down by waggling the wings to 
the ground near them. In that way, the enemy forces know that a telepath pilot wants to 
surrender and also know precisely where the drone is. They will not be taken by surprise. In 
the telepath pilot case, we think that it is very important that the drone waggles. Indeed it 
gives a visual indication to the enemy forces and it is very important with a means of warfare 
which is normally not visible to the enemy. Moreover, if the drone waggles, the telepath pilot 
is not able to precisely target any one, so it offers guarantee to the enemy forces that they will 
not be the object of an attack during the drone lowering. Once the drone is on the ground and 
the telepath soldier raises their hands, the enemy forces can use remote jamming devices until 
they put an anti-wave helmet on the head of the telepath pilot. 

Second, the question of the telepath pilot’s surrender to the enemy air fleet is rhetorical. 
Indeed, the hors de combat protection is granted to soldiers, human lives!*®. The protection is 
granted to telepath pilots facing enemy forces, on the ground, who threaten their lives 
Similarly, aircraft pilots can surrender to an enemy air fleet because — since they are seated in 
the aircraft — the destruction of the aircraft by this fleet threatens their lives. Therefore, since 
the enemy air fleet can destroy the drone!”’ without endangering the life of the telepath pilot, 
— since there is no pilot in the drone —, the question of the telepath pilot’s surrender to an 


enemy air fleet is irrelevant. 





27V_ DINSTEIN, ‘Air and Missile Warfare under International Humanitarian Law’, op. cit. 
!28 See notes n°25, 27 and 117. 
'29 See notes n°25 and n°26. 
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B. The enemy does not know that the soldier hors de combat is a telepath pilot 


To grant the hors de combat status to a soldier, this soldier “ should have been recognized by 
a reasonable man as hors de combat’'*°. However, in the telepath pilot case, the enemy 
forces cannot know if a soldier is a telepath pilot and if such a pilot is hors de combat. Indeed, 
the telepath pilot’s means of warfare is in their brain and they use it with thoughts. Unlike 
today’s weapons or means of warfare, this means of warfare is undetectable for a reasonable 
man!3'. At this stage, it is impossible for the enemy to know that a soldier is a telepath pilot 
and when such a soldier is hors de combat. More importantly, it is impossible for the enemy 
to make sure that such a soldier abstains from any hostile act, the abstention of any hostile act 
being a condition to benefit from the hors de combat status'**. For example, if a “regular” 
soldier tries to resume the fight by searching a gun, the enemy can see it and react. It is not the 
case with a telepath pilot. So, at first sight, it is impossible to apply the hors de combat status 
to a telepath pilot. Nonetheless, we saw in the previous section that if the enemy forces are 
able to know that a soldier is a telepath pilot, some practical guarantees exist to ensure the 
current hors de combat status application thanks to an anti-wave helmet and a jamming 
device. That is why the hors de combat status is only applicable to a telepath pilot if such a 


soldier is distinguishable from other soldiers. 


Here, we will demonstrate that a telepath pilot has the obligation to be distinguishable from a 
“regular” soldier. As seen above, this is required to apply the hors de combat status. This 
section will be divided into two parts. We will show that the obligation to carry a weapon 
openly is irrelevant (1). We will demonstrate that this obligation is based on the obligation to 
ensure the respect of IHL and the obligation to take all the feasible measures to stop any 


violation of IHL (2). 


1. The irrelevance of the distinction principle and the obligation to carry weapons openly 





Our first reflex could be to try to base this distinction obligation on the obligation for 
combatants to carry weapons openly or to have a fixed distinctive emblem recognizable at a 


distance provided by the articles 4, §2, b) et c) GC(II]) 44, §3 API, by the Rule 4 CIHL and 





130 TCRC, ‘Commentary of the art.41 of API to GCs’, op. cit.,§1608 
1317. Puscas, ‘Military Human Enhancement’, op. cit., p. 204. 
132 art.41, §§1 and 2, al.3, API; Rule 47, al.2, CIHL, p.164. 
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by the United states and Israeli practice!3*. Indeed, since they fight with their thoughts the 
telepath pilots do not carry their weapons openly. This is not possible for several reasons. 
First, those obligations do not apply to soldiers in the regular military forces because they 
wear official uniforms all the time!**. According to a recognized practice in international 
armed conflicts, the requirement to be distinguishable is sufficiently fulfilled by the wearing 
of a uniform for the members of regular military forces!*°. However, the obligation to carry 
weapons openly is applicable to non-regular military forces, like militias, volunteers, 
members of national liberation movements or members of resistance groups against the 
occupant!>°, because otherwise they are not sufficiently identifiable as combatants. 

Second, this allows us to point the main obstacle preventing to found a distinction obligation 
for a telepath pilot on the obligation to carry weapons openly. This obligation to wear a 
uniform or to carry weapons openly aims only at distinguishing the combatants from the 
civilians'3’. Indeed, the ICRC tells us that those provisions impose an obligation to the 


combatants to distinguish themselves from the civilians!** 


. Thus, this distinction obligation 
applies in the relations between combatants and civilians. This is not applicable in the 
relations between the combatants themselves. The issue here is not the telepath pilot 
distinction from the civilians but the distinction of the telepath pilot from the other soldiers. 
So, this obligation to carry weapons openly may not base an obligation for telepath pilots to 


distinguish themselves from the other soldiers. 


2. The obligation to ensure the respect_of IHL: the two sides of a same distinction 
obligation 





As an introduction, we will recall that a telepath pilot is a combatant under the scope of IHL. 
On this basis, such a soldier is entitled to the hors de combat status. But, as seen above, the 


hors de combat status is only applicable to a telepath pilot if they can be identified as such by 





133 US, Law of War Manual, op.cit., pp.64, 117 and 123; Israel, Laws of War in the Battefield, Manual, Military 
Advocate General Headquaters, Military School, 1998, pp.47-48, available on https://ihl- 
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C12563CD00433946 (Accessed 17 March 2020). 
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the enemy forces. Some practical guarantees exist to ensure to the enemy forces that such a 


pilot abstains from any hostile act to an equivalent extend as any “regular” soldier . 


In this section, we will demonstrate that this obligation is founded on the obligation to ensure 
the respect of IHL. The requirement to ensure the respect of IHL encompasses the one 
imposing to any state or any armed group!’ to not encourage the violations of IHL and to 
take all the feasible measures to stop or to prevent any violation of IHL. However the 
ICRC’s customary study provides that this is a customary rule as such!*!.They also apply to 


international armed conflicts and non-international armed conflicts!*”. 


According to this obligation, a party to an armed conflict has the obligation to ensure the 
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respect of IHL by its own troops'*’ but also to ensure that any party to an armed conflict 


respect the IHL rules!*4 


. We will show that the obligation for a party to ensure the respect of 
IHL implies to indicate that their soldier is a telepath pilot, both to ensure respect for IHL by 


their soldiers (a) and to allow the enemy to respect IHL (b). 


a. Ensuring the respect of IHL by their own troops: fighting the perfidy temptation 





For a soldier, perfidy consists, among other things, in killing or injuring the enemy by 
simulating that they are hors de combat'*>. Perfidy is prohibited!*° and constitutes a war 
crime, in international armed conflicts and in non-international armed conflicts!*”. However, 
the risk of perfidy is high. Indeed, since the telepath pilot fights with their thoughts and since 
the implant is in their brain, the telepath pilot’s means of warfare is not visible to the enemy 


who cannot see if a soldier abstains from any hostile act. Moreover, in the telepath pilot case, 





139 E. DAVID, Principes de droit des conflits armés, op. cit., p. 644; Rule 144, CIHL, p.509. 
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CHAZOURNES, ‘Quelques remarques a propos de l’obligation des Etats de “respecter et faire respecter” le droit 
international humanitaire “en toutes circonstances”’, in C. SWINARSKI (ed.), Etudes et essais sur le droit 
international humanitaire et sur les principes de la Croix-Rouge en l’honneur de Jean Pictet, Geneve, Comité 
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even if we could suspect that a telepath soldier has committed an act of perfidy thanks to the 
brain implant, it will be impossible to prove because of a lack of external manifestation of this 
act. Unfortunately, this absence of control and proof could lead to impunity for those soldiers. 
This impunity could encourage those soldiers to easily take the upper hand on the enemy, 
resorting to perfidy. It can't hurt if nobody knows... However, the parties to an armed conflict 
have the obligation to ensure that their soldiers respect IHL rules. Furthermore, if the enemy 
can identify a soldier as a telepath pilot, those risks could be avoided by the resort to practical 
adaptations such as anti-wave helmets and jamming devices. In those exact conditions, the 
current rules, applicable to “regular” soldiers, is applicable. All parties to an armed conflict 
have the obligation to ensure the respect of IHL by their own troops, they have the obligation 
to take all the measures in their power to prevent their soldiers from committing acts of 
perfidy. By indicating to the enemy that a soldier is a telepath pilot ensures that an equal 
system, required by the Rule 88 CIHL, is applicable to all soldiers. But more importantly, this 
distinction obligation ensures a better compliance with the perfidy prohibition and allows to 
apply the current IHL system and to maintain the risks of perfidy at the current level and 
according to the current apparition modalities. This obligation prevents a high growth of the 
violations of the perfidy prohibition due to the impunity linked to the telepath pilot 
technology. The impunity resulting from the brain implant technology could deprive the 


perfidy prohibition of all its substance. 


b. Ensuring the respect of IHL by the enemy : respecting the hors de combat status 





As any military technology we could reasonably imagine that, in the future, the telepath pilot 
technology will spread into all armed forces and even extend to armed groups in a non- 
international conflict framework. This generalization could have some tragic side effects on 
the battlefield, with the impossibility for the enemy forces to identify a soldier as a telepath 
pilot and to make sure that they abstain from any hostile act. This impossibility could deprive 
the prohibition to kill a soldier hors de combat of any effectivity. This phenomenon could 
lead the enemy to kill any soldier hors de combat whether they are a telepath pilot or not 
because, in doubt, the enemy will ensure the absence of any threat. Nevertheless, we saw that 
killing a soldier hors de combat is forbidden by IHL and is considered as a war crime. 
Therefore the enemy forces must observe this rule. However, it is virtually impossible to 
apply if the telepath pilot cannot be not identified as such and if the enemy forces cannot 


make sure that such a soldier abstains from any hostile act. Let’s not forget that all parties to 
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an armed conflict have the obligation to not encourage a violation and to stop any violation of 
IHL. The party to which the telepath pilot belongs has the obligation to identify them as a 
telepath pilot in order to not encourage and prevent the killing of a soldier hors de combat. 
The identification of a telepath pilot is required to allow the enemy to observe IHL rules and 


its prohibition to kill a soldier hors de combat. 


Therefore, concerning the obligation to identify a soldier as a telepath pilot, we suggest to the 
armed forces to use an indication on the uniform of the telepath pilot. We suggest to adopt 
something clear and visible from a certain distance. Indeed, such a pilot might decide to 
surrender from a place far from the one where the enemy forces are. Considering that to grant 
the hors de combat status, the enemy forces will use a jamming device to ensure that the 
telepath pilot is abstaining from any hostile act, they need to identify a soldier as a telepath 
pilot from their position. That is why this indication on the uniform must be visible from a 


certain distance with a specific emblem. 


Conclusion 


We saw that the advent of a telepath pilot arises questions concerning the application of the 
hors de combat status to this new situation. We decided to answer two main questions: is the 
telepath pilot a soldier or a military object under the scope of IHL? Is the hors de combat 


status applicable to such a pilot? 


We suggested that if the enhancement device is separable from the soldier there is no 
categorization issue under the scope of IHL but if the enhancement device is inseparable from 
the soldier, we need to give one categorization for the enhancement device and the soldier — 
as a set — under the scope of IHL by taking into account all the practical realities of this set to 
give it a satisfying categorization. We also suggested a specific reasoning to identify if an 
enhancement device is separable from a soldier or not. We stand that this reasoning is 
applicable to all cases in which a technological device and a human are mixed together. On 
this basis, we categorized the telepath pilot as a soldier because there is no difference between 
this pilot and the other military pilots under the scope of IHL. Consequently, since a telepath 
pilot is a soldier under the scope of IHL, they are entitled to the hors de combat status. But 
how can we apply this status to a telepath pilot since it is impossible to make sure that they 


abstain from any hostile act? We saw that if the enemy forces can identify a telepath pilot as 
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such, they can use technological devices — like an anti-waves helmet and jamming device — to 
paralyze the enhancement device. In that case, the telepath pilot finds themselves in the same 
situation as any other soldier. Finally, we demonstrated that the armed forces are forced to 
indicate to the enemy forces that their soldiers are telepath pilots. We showed that this 


obligation is founded on the obligation to ensure the respect of IHL rules. 


More importantly, the telepath pilot hypothesis is the occasion to resurrect an old debate in 
the IHL legal doctrine : are IHL rules sufficiently flexible to be confronted to new situations 
and rule those situations? In the telepath pilot case, Amanda McAllister stands that a new 


Geneva Convention is required to rule this new situation!*® 


. On the contrary, we showed that 
it was not necessary and that the existing IHL rules sufficiently regulate the telepath pilot 
situation. Indeed, we are one of those who think that the IHL rules are living rules!*’.To us, 
we have to check first if the existing rules are applicable before asserting that we need a new 
international convention to rule a new situation. Such a reasoning could lead to an extreme 
multiplication of the number of international conventions applying during an armed conflict. 
It could open the door to the ambiguity, contradictions or a lack of consistency between those 
conventions or between the different IHL rules. Moreover, the assertion that we need a new 
international Convention to rule a new situation is sometimes used as an excuse by some 
people to change the International Humanitarian Law and weaken the protection regime 
provided by the existing IHL rules. We think that with this work on the telepath pilot we 
showed that, despite the advent of new situations, the International Humanitarian Law 
remains in the centre of the stage. Indeed, the existing rules concerning the hors de combat 
status are still applicable to a telepath pilot despite some practical and technological 
adaptations. Those practical and technological adaptations to apply the hors de combat status 
do necessarily mean that this status is obsolete for a telepath pilot. Those adaptations allow 


us to apply the existing rule and do not affect the content of the rule, the rule in itself. 


Finally, we want to close this work by addressing some issues that will have to be settled in 
the future. We suggest four perspectives of research. First, as we said in the introduction, we 
will need to check if the genetical or biological enhancements have an impact on the 


application of the IHL rules or not. We said that it is maybe the case in regard to the lawful 
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method of warfare requirement. Second, we stand that the application of the hors de combat 
status is possible if the enemy forces is able to jam the radio signal from the implant to the 
drone but it is sure that the armed forces will try to protect this signal in order to avoid that 
signal from being easily intercepted by the enemy. Nevertheless, to what extend is this 
protection compatible with the requirement to be able to jam a signal to apply the hors de 
combat status? Third, one question to deal with in the future is if the specific hors de combat 
presumption given to an aircraft pilot in distress can be given to a telepath pilot. If this is the 
case, how is this presumption applicable to a telepath pilot? Last but not least, in all the legal 
doctrine works, including ours, we implicitly assume that the brain implant and its 
implantation in a human brain would be lawful under the scope of IHL. Otherwise the 
question of the application of the hors de combat status to a telepath pilot would be irrelevant. 
However, if we carefully read the ICRC commentary on the article 36 of the API, we could 
think that it is not the case. Indeed, the ICRC commentary states that : “ The use of long 
distance, remote control weapons, or weapons connected to sensors positioned in the field, 
leads to the automation of the battlefield in which the soldier plays an increasingly less 
important role. The counter-measures developed as a result of this evolution, in particular 
electronic jamming (or interference), exacerbates the indiscriminate character of combat. In 
short, all predictions agree that if man does not master technology, but allows it to master 
him, he will be destroyed by technology”'»°. In regard to that statement, is the use of a brain 
device — in general and/or especially allowing to pilot a drone — allowed or forbidden under 


the scope of IHL? 





150 TCRC, ‘Commentary of the art.36 of API to GCs’, 1987, §1476, available on https://ihl- 
databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&documentId=F095453E41336B76C 1 
2563CD00432AA1 (Accessed 11 April 2020). 
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